Excerpts from West Virginia State Board of Education v. Barnett, 1943
The Board of Education [of W. Virginia] on January 9, 1942, adopted a [regulation] . . ordering that
the salute to the flag become 'a regular part of the program of activities in the public schools,' that all
teachers and pupils 'shall be required to participate in the salute honoring the Nation represented by
the Flag . . . refusal to salute the Flag [shall] be regarded as an Act of insubordination, and shall be
dealt with accordingly.’ . . . [and] dealt with by expulsion. Readmission is denied by . . . [ law] until
compliance.
The freedom asserted by these appellees [those who protested the law described above] does not bring
them into collision with rights asserted by any other individual. It is such conflicts which most
frequently require intervention of the State to determine where the rights of one end and those of
another begin. But the refusal of these persons to participate in the ceremony does not interfere with
or deny rights of others to do so. Nor is there any question in this case that their behavior is peaceable
and orderly. The sole conflict is between authority and rights of the individual.
...
There is no doubt that, in connection with the pledges, the flag salute is a form of utterance.
Symbolism is a primitive but effective way of communicating ideas. The use of an emblem or flag to
symbolize some system, idea, institution, or personality, is a short cut from mind to mind. Causes and
nations, political parties, lodges and ecclesiastical groups seek to knit the loyalty of their followings to
a flag or banner, a color or design. . . . Symbols of State often convey political ideas just as religious
symbols come to convey theological ones. Associated with many of these symbols are appropriate
gestures of acceptance or respect: a salute, a bowed or bared head, a bended knee. A person gets from
a symbol the meaning he puts into it, and what is one man's comfort and inspiration is another's jest
and scorn.
...
It is also to be noted that the compulsory flag salute and pledge requires affirmation of a belief and an
attitude of mind. . . . It is now a commonplace that censorship or suppression of expression of
opinion is tolerated by our Constitution only when the expression presents a clear and present danger
of action of a kind the State is empowered to prevent and punish. . . . But here the power of
compulsion is invoked without any allegation that remaining passive during a flag salute ritual creates
a clear and present danger that would justify an effort even to muffle expression. To . . . [approve] the
compulsory flag salute we are required to say that a Bill of Rights which guards the individual's right
to speak his own mind, left it open to public authorities to compel him to utter what is not in his
mind.
...
The very purpose of a Bill of Rights was to withdraw certain subjects from . . . political controversy, to
place them beyond the reach of majorities and officials and to establish them as legal principles to be
applied by the courts. One's right to life, liberty, and property, to free speech, a free press, freedom of
worship and assembly, and other fundamental rights may not be submitted to vote; they depend on
the outcome of no elections.
. . . [It has been argued that] 'National unity is the basis of national security,' that the authorities have
'the right to select appropriate means for its attainment,' and hence reaches the conclusion that such
compulsory measures toward 'national unity' are constitutional. . . .
National unity as an end which officials may foster by persuasion and example is not in question. The
problem is whether under our Constitution compulsion as here employed is a permissible means for
its achievement.
Struggles to coerce uniformity of sentiment in support of some end thought essential to their time and
country have been waged by many good as well as by evil men. . . . Those who begin coercive
elimination of dissent soon find themselves exterminating dissenters. Compulsory unification of
opinion achieves only the unanimity of the graveyard.
. . .We set up government by consent of the governed, and the Bill of Rights denies those in power any
legal opportunity to coerce that consent. Authority here is to be controlled by public opinion, not
public opinion by authority.
...
If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can
prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force
citizens to confess by word or act their faith therein. . . .
We think the action of the local authorities in compelling the flag salute and pledge transcends
constitutional limitations on their power and invades the sphere of intellect and spirit which it is the
purpose of the First Amendment to our Constitution to reserve from all official control.
***
Insubordination - violating a lawful order or command
Compliance - following the law
Jest - joke
Scorn - anger/condemnation
Compulsory - mandatory, forced by law
Compulsion - to force
Power of compulsion - the power to force people to do what the government wants
Compel - force
Passive - non participatory
Utter - to speak
Coerce - make some one do something by force or threat of force
Unanimity - universal agreement
Consent - agreement
“Fixed star in our constitutional constellation” - point that all American agree to
Petty - small, unimportant
Orthodox - Normal, official
“transcends constitutional limitations” - violates the constitution

